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Agreement with Cleveland Tennessee

Dear Chairman Miller:

Re:  Petition of Chattanooga Gas Company for Approval of Franchise

Encla sed you will find original and thirteen copies (13) of the Petition of
Chattanooga Gas Company for Approval of Franchise Agreement with the City of

Cleveland, Tennessee.

: Sincerely,

Company
DBS/hmd

cc: Archie Hickerson
Ehzabeth Wade, Esq.
John' IEbert Esq.
Steve| Lindsey
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D. Billye Sanders
Attorney for Chattanooga Gas
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hattanooga Gas Company (“Chattanooga”) hereby petitions the Tennessee
'y Authority (“TRA”) pursuant to Tenn. Code Ann. § 65-4-107 and requests
of a franchise agreement with Cleveland, Tennessee In support of this Petition,

oga states the following.

Chattanooga is a corporation organized and existing under the laws of the

State of Tennessee. Chattanooga’s principal place of business 1s located at 2207 Olan

Mills Drt

2.

ve, Chattanooga, Tennessee 37421.

Chattanooga 1s engaged in the public utility business of furnishing natural

gas to cu?toxllers in Chattanooga and Cleveland, Tennessee and the surrounding Hamuilton

and Bradley County area.

3% On April 2, 2004, the City Council of Cleveland, Tennessee passed an

ordinance granting Chattanooga a franchise for the purpose of operating and maintaining
1

a gas dlstj.lbunon system in order to furmish gas service for domestic, commercial,

industrial

and municipal general use within the City of Cleveland A copy of the

ordmance 1s attached hereto as Exhibit A.
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i
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The ordinance 1s mtended to replace the currem franclnse between

Chattanoc ga Gas Company and the C1ty of Cleveland Wthh was approved by the TRA

Docket N) U-84-7309 on July 12, 1984. The ordiance grants Chattanooga a franchise

)
|




for the term of 20 years. Further, the ordinance provides that Chattanooga will pay as a
franchise fee five percent of the gross receipts received from sales of any type of gas to

Chattangoga’s customers within the City of Cleveland. ‘

5 The franchise grant embodied 1n the April 2, 2004 ordinance 1s the result
of arms 1;|=:ngth negotiations between Chattanooga and the City of Cleveland. The parties
i

engagedim extensive negotiations prior to reaching an agreement.

0, The franchise grant 1s necessary and proper for the public convenience and

properlyl, conserves the public interest.

Vsiherefore, Chattanooga respectfully requests that the franchise agreement
i

embodied in the attached ordinance be approved.

CHATTANOOGA GAS COMPANY

BY WWW

i D. Billye Sanders

WALLER LANSDEN

DORTCH & DAVIS, PLLC i
Nashville City Center

511 Union Street, Suite 2700

_ Post Office Box 198966

; Nashville, TN 37219-8966

‘ (615) 244-6804

bsanders@wallerlaw com

: Attorney for Chattanooga Gas Company
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% ORDINANCE NO. 2004-05
?

I GAS FRANCHISE

AN ORDINANCE GRANTING UNTO CHATTANOOGA GAS COMPANY, A SUBSIDIARY OF AGL
RESOURCES, INC., A FRANCHISE FOR THE PURPOSE OF OPERATING A SYSTEM OF GAS
DISTRIBUTION AND SERVICE WITHIN THE CITY OF CLEVELAND SO AS TO FURNISH GAS
SERVICE WITHIN THE CITY TO ITS INHABITANTS FOR DOMESTIC, COMMERCIAL, INDUSTRIAL

AND MUNICIPAL GENERAL USE.

l
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CLEVELAND, TENNESSEE:
a

Sectiolr 1. This Ordinance shall be known as the “Chattanooga Gas Company Franchise
Ordinance.”

Section| 2. For purposes of this Ordinance the following terms, phrases, words and their
derivatll’ons shall have the meaning given herein. When not inconsistent with the context, words
used iq the present tense include the future, words in the plural number include the singular
number, and words in the singular number Include the plural number. The word “shall” is always
mandatory and not merely directory.

(a) ||City - City of Cleveland, Tennessee.

(b) ICity Manager - The City Manager of the City of Cleveland, Tennessee,

(c) {[Company - Chattanooga Gas Company, a subsidiary of AGL Resources, Inc.,

a Georgia corporation, the Grantee of rights under this franchise and its lawful

successors or assigns.

(d) |Construction - The installation, re-installation, laying, erection, digging, renewal, repair,

|replacemenit, extension and removal of the gas system, or any activity that may be

necessary to maintain and operate a gas system.

(e) ‘Council - The City Council of the City of Cleveland, Tennessee.

(f) ilGas System - Any pipe, pipeline, tube, main, duct, conduit, service, fitting, feeder, trap,
,\Ilent, vault, manhole, meter, gauge, regulator, valve, appliance, attachment,
;:Elppurtenance, and any other personal property constructed, maintained, or operated by
“-Chattanooga Gas Company as may be necessary to import, transport, distribute and sell
gas.

(g) §treets - The public streets, highways, avenues, roads, courts, alleys, lanes, ways,
_ll)ridges, utility easements, sidewalks, parkways, public rights-of-way, or other public
i?laces or grounds In the City as they now exist or they may be established at any time
éjuring the term of this franchise in the City.

|
Section 3. That there is hereby granted to the Company a franchise to construct, reconstruct,
maintainl;and operate a gas system In, upon, along, and under the streets within the City and to
carry on, operate, enlarge and continue the same in said City as the same is now or may hereafter
exist, forithe purposes of furnishing gas service.

The Com‘pany shall also have the right and privilege within the City to manufacture, sell and
distribute natural gas and all other products and services, including appliances, which are related
thereto. Neither the enactment of this Ordinance nor anything contained herein shall constitute

3
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OGA GAS COMPANY, A SUBSIDIARY OF AGL

BEIT éIDRDAINED BY THE CITY COUNCIL OF THE CITY OF CLEVELAND, TENNESSEE:

!
Section 1. This Ordinance shall be known as the

|
“Chattanooga Gas Company Franch!se
Ordinance.” |

{

|
Sectioﬁ, . 2. For purposes of this Ordinance the following terms, phrases, words and tht‘;ir
derivat!'ons shall have the meaning given herein. When not inconsistent with the context, words
used in \the present tense include the future, words in the plural number include the singular

numbenr, and words in the singular number include the plural number. The word “shall” is alwaf(s
mandatic'bry and not merely directory. i

1
{(a) ll,hCity - City of Cleveland, Tennessee.
(b) _‘xhCity Manager - The City Manager of the City of Cleveland, Tennessee.
(c) ‘,ﬁ:ompany - Chattanooga Gas Company, a subsidiary of AGL Resources, Inc,,
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a Georgia corporation, the Grantee of rights under this franchise and its lawful
successors or assigns.

(d) 1C-'T‘onstruction - The installation, re-installation, laying, erection, digging, renewal, repair‘,
replacement, extension and removal of the gas system, or any activity that may be
r‘,\"ecessary to maintain and operate a gas system.

(e) Cj;.ouncil - The City Council of the City of Cleveland, Tennessee.
(] (f;?las System - Any pipe, pipeline, tube, main, )

v‘tﬁnt, vault, manhole, meter, gauge, regulator, valve, appliance, attachment,‘i
appurtenance, and any other personal property constructed, maintained, or operated by

CPattanooga Gas Company as may be necessary to import, transport, distribute and sell
gas.

(g) Sﬁ'lreets - The public streets, highways, avenues, roads,
bquges, utility easements, sidewalks, parkways,
plﬁces or grounds In the City as they now exist o

dt"lring the term of this franchise in the City.
i

duct, conduit, service, fitting, feeder, trapi-

courts, alleys, lanes, ways,‘
public rights-of-way, or other public;
r they may be established at any time E

Section 3. iir hat there is hereby granted to the Company a franchise to construct, reconstruct,
maintain a‘md operate a gas system in, upon, along,

and under the streets within the City and to
carry on, operate, enlarge and continue the same in said City as the same is now or may hereafter
exist, for the purposes of furnishing gas service.

The Compélny shall also have the right and privilege within the City to manufacture, sell and
distribute natural gas and ali other products and services, including appliances, which are related
thereto. Neither the enactment of this Ordinance nor anything contained herein shall constitute
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any repeal or modification, expressed or implied, of any other ordinance of the City now in effect,
wheth:er codifled or not, and the City expressly reserves the right to enact any and all such
ordlnances respecting the Company and its business as may be authorized by law, provided that
any such ordinances shall not abridge the rights and privileges granted to the Company
hereunder.

i
Section 4. That this franchise shall Inure to the benefit of the Company, its successors and
assigrjls, and shall exist and remaln in effect for a period of twenty (20) years from and after
passage of this Ordinance on final reading.

]
Section §. That the Company shall not at any time charge in excess of such lawful rates as from
time to',@ime may be fixed by the Tennessee Regulatory Authority, or such other duly constituted
body as may have power and authority in such matter. That the Company shall comply with all

lawful é%rders of the Tennessee Regulatory Authority, or any other duly constituted body as may

have power and authority in such matters respecting rates, the quality of gas, pressure, health
measunjes and other conditions of service.

i
Section's. That the Company in constructing or continuinga gas system along, across, under or
through|any City street, shall comply with all Ordinances of the City and shall take care not to
obstruct or injure unnecessarily any such streets, and shall with reasonable diligence restore
such stl;':eets to as good state of repair and condition as the same were before disturbed by said
Company. The Company shallin all respects fully indemnify and save harmless the City from and
against a;ll damages, costs, attorneys fees, or other expenses which the City may incur by reason
of such construction. The obligation of indemnity set forth in this section shall also extend to any

construé'tion in any street or right-of-way of the City by any property owner pursuant to any
contract|between said property owner and the Company authorizing the property owner to
construct a service line or other gas line from any main of the Company to such property owner's

property]

Section 'i‘. That the Company, its Successors, or assigns, by the exercise of this franchise, agrees
to hold ha'rmless the City on account of any loss, expense, damage, cost, attorneys fees, litigation
expenses, or liabilities that may result from Company’s operation of its gas system unless such
loss, expense, damage, cost, attorneys fees, litigation expenses or liabilities are attributable in
whole or}'part to the negligence of the City, its agents, servants or employees. This right of
indemnification shall include all expenses reasonably incurred by the City in defending any claim

i

arising from the Company'’s operation of its gas system, whether or not the claim has merit.

|
The Company hereby agrees, upon official request of the City, to furnish the City evidence of
insurance1 in such an amount as may be reasonably necessary to protect the City.

Section 8i That the Company shall maintain all service lines to its customers up to and including
the meters and shall, when necessary, repair, renew or replace service lines which are the
property of the Company.

The Compény shall provide service personnel and eqdlpment based in Cleveland and/or Bradley

County, Tennessee to respond to customer service calls from locations within the City, and shall
provide th’,el local public service agencies, including the City police department, the City fire
departmen',tq, and the 911 Center with the Company's toll-free emergency telephone number and a
listing of d!rect local telephone and pager numbers of local Company

;
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any re}geal or modification, expressed or implied, of any other ordinance of the City now in effect,
wheth er codifled or not, and the City expressly reserves the right to enact any and all such
ordlnqpces respecting the Company and its business as may be authorized by law, provided that

any such ordinances shall not abridge the rights and privileges granted to the Company
hereuqder.

Section 4. That this franchise shall inure to the benefit of the Company, its successors and

assignﬁ, and shall exist and remain in effect for a period of twenty (20) years from and after

passage of this Ordinance on final reading.
]

Section 5. That the Company shall not at any time charge in excess of such lawful rates as from
time to }Eime may be fixed by the Tennessee Regulatory Authority, or such other duly constitut:ed
body as may have power and authority in such matter. That the Company shall comply with all
lawful orders of the Tennessee Regulatory Authority, or any other duly constituted body as may

have poiwer and authority in such matters respecting rates, the quality of gas, pressure, health
measures and other conditions of service.

Set:tionF 6. Thatthe Company in constructing or continuing a gas system along, across, under or
throughiany City street, shall comply with all Ordinances of the City and shall take care not to
obstruc$ or injure unnecessarily any such streets, and shall with reasonable diligence restore
such str?ets to as good state of repair and condition as the same were before disturbed by salld
Com par)'y. The Company shall in all respects fully indemnify and save harmless the City from and
against gll damages, costs, attorneys fees, or other expenses which the City may incur by reason
of such construction. The obligation of indemnity setforth in this section shall also extend to any
construction in any street or right-of-way of the City by any property owner pursuant to any
contract ‘ between said property owner and the Company authorizing the property owner t'p
construct a service line or other gas line from any main of the Company to such property owner's

propertyl.*

Section 7. That the Company, its successors, or assigns, by the exercise of this franchise, agrees
to hold h('la;rmless the City on account of any loss, expense, damage, cost, attorneys fees, litigation
expenses, or liabilities that may result from Company’s operation of its gas system unless such
loss, expense, damage, cost, attorneys fees, litigation expenses or liabilities are attributable in
whole ori{part to the negligence of the City, its agents, servants or employees. This right olf
indemnifjf:ation shall include all expenses reasonably incurred by the City in defending any claim
arising flj ?m the Company’s operation of its gas system, whether or not the claim has merit.

The Company hereby agrees, upon official request of the City, to furnish the City evidence of
insuranc? in such an amount as may be reasonably necessary to protect the City.

|
Section 8. That the Company shall maintain all service lines to its customers up to and including
the metetg, and shall, when necessary, repair, renew or replace service lines which are the
property %)'f the Company.

The Comﬁ“any shall provide service personnel and equipment based in Cleveland and/or Bradley,
County, Tglen nessee to respond to customer service calls from locatlons within the City, and shall
provide tn:e local public service agencies, Including the City police department, the City fire

departmegt, and the 911 Center with the Company’s toli-free emergency telephone numberanda
listing of direct local telephone and pager numbers of local Company
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agents to contact in the event of an emergency. Company shall have trained personnel available
24 ho? rs a day, 365 days per year, who will promptly respond to emergency calls.

The Cé. mpany shall make every reasonable effort to furnish an ample and uninterrupted supply of
gas tofall customers throughout its entire gas system within the City and on any enlargements

Section 9. City and the undersigned warrant and represent that, with the exception of the
franchi,;se granted to Company by a previously passed ordinance, which franchise was accepted
by Company and City, there is no franchise granted by the City In force or effect, to any other
person|firm or corporation, for the distribution and selling of gas, and that, during the term of this
Agreerr}‘ent, the City will not enter into any other agreements or grant any other franchise for the
distribq‘tion and selling of gas. The City reserves the right to granta similar use of said streets to

within tf\is Ordinance will prevent the City from exercising its legal rights of eminent domain or
from op}eratlng its own gas system within the City of Cleveland.

accordahce with prevailing state law and the Company's rate tariffs be approved by the
Tenness}ae Regulatory Authority, be directly added to the gas bills of, and collected from, those
custome”rs of the Company located within the City of Cleveland. Said fee shall be in addition to
any sums due to the City from the Company as an ad valorem tax.

due and{[payable is not paid within a period of sixty (60) days after written notice of such

The City shall have access at all reasonable times to the books of the Company for the purpose of

Other thap as set forth herein, the Company shall not be required to pay any other fee or
compensation of any kind in respect of the subject matter of this Ordinance. Provided, however,
that the C:lompany shall be required to pay any pavement permit fees in connection with cutting
the City streets.

|
Section 11 If the Company desires to sell the assets of its gas system located within the City of
Clevelandi as a stand-alone transaction and not as a sale of its larger gas system, then the
Company must offer the City the opportunity to buy those assets located and situated in the City
of Clevelaqd on the same terms as being offered to some other party. The City will have forty-flve
(45) days to accept the offer and an additional ninety (90) days to close said transaction in the
event the City elects to exercise the option to purchase.




agentsto contactin the event of an emergency. Company shall have trained personnel available
24 hou{r's a day, 365 days per year, who will promptly respond to emergency calls,

unreas‘é.fmably or arbitrarlly refuse to make an extension for the purpose of giving gas serviceto
the Cityﬁ its inhabitants, Institutions and businesses.

|

Section! 9. City and the undersigned warrant and represent that, with the exception of the
franchiﬁe granted to Company by a previously passed ordinance, which franchise was acceptgd
by Company and City, there is no franchise granted by the City in force or effect, to any other .
person,firm or corporation, for the distribution and selling of gas, and that, during the term of this

Section!10. That in consideration of the grant of this franchise, the Company shall pay as|a
franchl$’:e fee a sum equivalent to 5% of the gross receipts received from sales of any type of gas
to the Company's customers within the environs of the City of Cleveland, which sum shall, in
accordalnce with prevailing state law and the Company's rate tariffs be approved by t|:1e
Tennes.ﬁee Regulatory Authority, be directly added to the gas bills of, and collected from, those
customﬁrs of the Company located within the City of Cleveland. Said fee shall be in addition to
any sums due to the City from the Company as an ad valorem tax.
i

The amq:unt of the franchise fee billed by the Company each quarter shail be paid to the City on or
before the 15th day of the month following the end of each quarter. If the Company shali fail to
pay the amount due, then the City reserves the right to revoke this franchise if said amount that is
due anclill payable is not paid within a perlod of sixty (60) days after written notice of such

delinquency to the Company.

The City Ehall have access at all reasonable times to the books of the Company for the purpose of
ascertallll:ﬁng and/or auditing the amount of fees due the City. The Company shall furnish the City
with an annual report showing the amount of gross revenues from its sale of gas within the City.

The fraqﬁ:hise fee imposed herein shall be effective from and after the adoption of this Ordinance
and acceptance by the Company.

Other tr;"an as set forth herein, the Company shall not be required to pay any other fee or
compensation of any kind in respect of the subject matter of this Ordinance. Provided, howevqr,
that the “;Company shall be required to pay any pavement permit fees in connection with cutting
the City .T,treets.
|

Section 11. If the Company desires to sell the assets of its gas system located within the City of
Clevelan'"'d as a stand-alone transaction and not as a sale of its larger gas system, then the
Company must offer the City the opportunity to buy those assets located and situated in the City
of Clevelll"'and on the same terms as being offered to some other party. The City will have forty-fl\ge
(45) days to accept the offer and an additional ninety (90) days to close said transaction in the
event th% City elects to exercise the option to purchase.




In the event the City chooses not to exercise the option to purchase, the City shall continue to
have t|',e right to approve any sale, assignment, or transfer that Company may desire and this
franchif. e cannotbe sold, assigned, or transferred without the express written consent of the City

Council, provided, however, that such consent shall not be unreasonably withheld.

In any :negotlatlons between the City and the Company for the purchase of the Company’s
properﬁy by the City, no value shall be placed upon this franchise in arriving at the purchase price
to be pald by the City.

Section 12. Any flagrant or continuing violation of the provisions of this Franchise Ordinance by
the Company or its successors shall be cause for forfeiture of this franchise agreement, provided
that thé': City shall have given the Company written notification of such violation and allow the
Compafr';y a reasonable and appropriate time as determined by the City Manager to correct the
cited violations.

Sectionl13. In the event it becomes necessary or expedient for the City to change the course or
grade °|F any highway, street, avenue, road, alley, way, parkway or other public ground in which
the Corl'lnpany is maintaining its gas system, then, upon the written request of the City, the
Company will remove or change the location or depth of such gas system to conform to the
proposfeJd street alteration. It is agreed that Company will, at its own expense, within sixty (60)
days afgﬂer written notice from the City Manager, Company’s receipt of final plan approval, ar]\d
notice to proceed, begin the work of completing any and all things necessary to effect such
changelin position or location in conformity with such written instructions. Provided, howeve:r,
that if sgl'lch request is to accommodate any development by any person or entity other than the
City or another governmental body, then the person or entity responsible for such development

shall reiﬁnburse Company its expenses for such removal or change.

\
Sectioni14. After adoption of this Ordinance, should any section, subsection, sentence, provision,
clause qu phrase of this Ordinance be declared invalid by a court of competent jurisdiction c:>r
appropriate regulatory authority, such declaration shall not affect the validity of this Ordinance as
a wholejlor any part thereof other than the part so declared to be invalid or unconstitutional, iit
being thwe intent in adopting this Ordinance that no portion thereof or provision or regulation
contained therein shall become inoperative or fail by reason of the unconstitutionality or invalidity
of any other portion or provision or regulation.

Section 15. That this Ordinance shall not be operative, as distinguished from its effectiveness,
untilis h;igs been accepted by the Company. The Company shall have thirty (30) days from the date

Section 1‘6. All rights herein granted and/or authorized shall be subject to and governed by this
Ordinanc;.f;e, provided, however, the City Council expressly reserves unto itself all its police power
to adopt general ordinances and to take other action necessary to protect and promote the safety
and welf'?re of the general public in relation to the rights now reserved to or in the City of
Cleveland under its Charter and to all such rights as are now provided by general law.

Section 17. All Ordinances, parts of Ordinances in conflict with this Ordinance are hereby
repealed!!

Section 18. This Ordinance shall take effect from and after its passage on final reading, the public
welfare requiring it:
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In the elyent the City chooses not to exercise the option to purchase, the City shall continuelto
have the right to approve any sale, assignment, or transfer that Company may desire and this
franchi#e cannotbe sold, assigned, or transferred without the express written consent of the City
Council, provided, however, that such consent shall not be unreasonably withheld.

In any |!‘1egotlatlons between the City and the Company for the burchase of the Company's

property by the City, no value shall be placed upon this franchise in arriving at the purchase price
to be paid by the City.

Sectioni12. Any flagrant or continuing violation of the provisions of this Franchise Ordinance by
the Corﬁ Pany orits successors shall be cause for forfeiture of this franchise agreement, provided
that thg”City shall have given the Company written notification of such violation and allow the
Compaqy a reasonable and appropriate time as determined by the City Manager to correct the
cited viic"lations.
Sectionl13. In the event it becomes necessary or expedient for the City to change the course or
grade olf any highway, street, avenue, road, alley, way, parkway or other public ground in which
the Cor,\ljlpany is maintaining its gas system, then, upon the written request of the City, the
Compapy will remove or change the location or depth of such gas system to conform to the
proposéd street alteration. It is agreed that Company will, at its own expense, within sixty (60)
days afﬁér written notice from the City Manager, Company's receipt of final plan approval, and
notice to proceed, begin the work of completing any and all things necessary to effect such
change!lqn position or location in conformity with such written instructions. Provided, howevgr,
that if such request is to accommodate any development by any person or entity other than tllme
nother governmental body, then the person or entity responsible for such development

City ora
shall rei?1burse Company its expenses for such removal or change.

Section'14. After adoption of this Ordinance, should any section, subsection, sentence, provislop,
clause ﬁr phrase of this Ordinance be declared invalid by a court of competent jurisdiction or
appropfiate regulatory authority, such declaration shall not affect the validity of this Ordinance as
a wholq or any part thereof other than the part so declared to be invalid or unconstitutional,]it
being ti'alfe intent in adopting this Ordinance that no portion thereof or provision or regulation
containq“d therein shall become inoperative or fail by reason of the unconstitutionality or invalidity

of any o'l;her portion or provision or regulation.

the termﬁ‘s and conditions of this Ordinance. The Company shall also furnish the City witha corf)y

of the written approval of the Tennessee Regulatory Authority which shall be filed with this

Franchise Ordinance.
1

Sectioni16. All rights herein granted and/or authorized shall be subject to and governed by this
Ordlnan‘é;e, provided, however, the City Council expressly reserves unto itself all its police power
to adoptjgeneral ordinances and to take other action necessary to protect and promote the safe;y
and wellgare of the general public in relation to the rights now reserved to or in the City of
ClevelanF under its Charter and to all such rights as are now provided by general law.

|
Section17. All Ordinances, parts of Ordinances in conflict with this Ordinance are hereby
repealed

|

Section 18. This Ordinance shall take effect from and after its passage on final reading, the public
welfare requiring it.




S TO FORM:

%n Painter, City Attorney m Rowland, Mayor

Ja%ge Casteel, City Clerk

ACCEPTANCE

The within Franchise and its terms and conditions are hereby acc pted by Chattanooga

Gas] Company, a subsidiary of AGL Resources, Inc., on this _2__ day of v/, 2004

Atte

sted.

CHATTANOOGA GAS COMPANY, A

SUBSIDIARY OF AGL RESOURCES,
INC.

V= e,

Title:

v ,
Steven L. L-'mlsey ) Vice gw}]m'f -QDerAﬁoM




